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The Examining Division faced several challenges this year including a 
continued shortage of staff, a mounting backlog of claims, detail of the Chief to the 
General Counsel’s Office, implementation of Facilitative Leadership and security 
issues. In addition, work continued on planning for the Copyright Office Electronic 
Registration, Recordation and Deposit System (CORDS) and automation activities 
increased as the division correspondence, resources and communications were 


networked. 


As the year ended, thirteen new examiners had been hired and all but two of 
these had arrived bringing the total number of staff to 120. Vacancy Announcements 
for two additional examiners for the Performing Arts Section and the Secretary to the 
Assistant Chief were posted. Classification was completed for the position of 


Automation Operations Coordinator. 


The Chief was detailed to the position of Acting General Counsel in early 
February and the Assistant Chief, as Acting Chief, and with the help of the Special 
Assistant and the Section Heads, managed the substantive and administrative duties of 


the division through the end of the fiscal year. 


BACKLOG AND IMPLEMENTATION OF FACILITATIVE LEADERSHIP 

After the managers and supervisors completed the Library’s Facilitative 
Leadership training course in May, division, section and team meetings were held to 
begin implementation of the facilitative process. With the mounting backlog of 
114,000 claims as a focus of our efforts, staff made suggestions that were 
implemented that resulted in a 34% reduction of claims on hand to 75,693 by the end 
of the fiscal year. Some of the particular developments were: 

- revisions in practices that permit staff to clear more claims without 
correspondence; 

- more liberal use of the telephone in lieu of written correspondence; 

- technicians were given more responsibility to clear certain categories of 
claims; 

- staff members formed small groups to work in different ways to clear claims 
more quickly; 

- overtime parameters were broadened so that more people could take 
advantage of working overtime to clear claims 

- staff members from other divisions who were trained during details continued 
to work in the division on assignments for a few hours a week; also they were 
authorized to work overtime 

- former examiners who are elsewhere in the Library assisted during overtime 


hours. 


In October, after a brief training session, the technicians on Teams A and B of 
the PA Section began independent processing of claims in unpublished music on 
cassette tapes, using guidelines similar to those used to process dramas, screenplays 
and song lyrics. A similar effort in the Literary Section authorized the technicians to 


process more claims independently. 


The efforts in the Performing Arts Section resulted in a 68% decrease in their 
backlog from mid-June through the end of the year. The ad hoc team and the Section 
Head were the first recipients of the Team Excellence Award from the Library’s 


Internal University. 


SECURITY 

Security issues addressed during the year included handling and storage of 
secure deposits, signage, reports for missing items and door closings. The Special 
Assistant represented the division on a Library CD/CD-ROM security project. the 
group’s task is to plan for a pilot project to use CD security cases. New procedures 
were adopted for handling referrals of claims with secure deposits. New signs were 
designed and put in place for all exterior doors and in the public area for the 
Renewals Section. The Special Assistant designed a form for staff to use to report 
missing items. Several doors were locked for egress only in order to decrease traffic 


in areas where there is no monitor for the door. 


CORDS 


Thirty six registrations were completed using CORDS. These submissions 
were received from Carnegie Mellon University, Stanford University and MIT Press 
Journals. Work began to plan for Mixed CORDS which will permit electronic 
submission of an application and fee and a separate submission for the physical 
deposit. 

The Office nig reieeit a proposal to adopt a differently designed certificate for 
CORDS. The certificate is identical to the current certificate in certain fields, but 
allows flexibility in other fields to accommodate variation in information provided by 
the applicant. 

The Special Assistant chaired both the Mixed CORDS committee and the 


Electronic Journals committee. 
AUTOMATION ACTIVITIES 


The division’s correspondence system was networked, eliminating the need for 
using floppy disks. Major resources including COMPENDIUM II and the Examining 
Division procedures (EDs) were formatted and made available on the division network 


for use by staff. Two sections began using e-mail for section communications. 


The division’s Automation Group participated in a number of activities 
including completing the installation of updated PC’s for staff, design and installation 
of a new Windows 95 configuration, general trouble shooting, GroupWise preparation 


and development of a resource book for staff. 


COMPENDIUM II REVISIONS 


A committee composed of the Section Heads, the Special Assistant and the 
Acting Chief revised Chapter 800 on deposits. A draft of the introduction and 
general deposit information was forwarded to the General Counsel for review. Drafts 
for the separate deposit sections for the various classes of material are being finalized 
in the three major subject areas. Proposed changes required meetings between the PA 
Section and the VA Section with several divisions in the Library. The proposed 
chapter is designed to be a basis for a new deposit regulation and the proposed 
changes would simplify deposits to aid the applicant by reducing the number of copies 
required where the Library does not want the copies or phonorecords for its 
collections. In the case of VA material, the proposed changes would permit 


submission of identifying material more often in lieu of actual copies. 


GATT REGISTRATIONS UNDER URAA 


Doce the year, 1,283 single claims were submitted for registration under the 
URAA. Of these, 1,018 were for performing arts works, mainly motion pictures, 80 
for literary works, 96 for visual arts works and 89 for sound recordings. In addition, 
98 group claims were submitted. The GATT Task Group in the division rotated 
members and continued to meeting on a biweekly schedule to discuss cases and 


procedures. 
WORKS TRANSMITTED ONLINE 


The division continued to see an increase in registration for works transmitted 
online. The information leaflet created last year was forwarded to the Information 
and Reference Division as a proposed circular and it continues to be the basis for 
registration procedures for online works. An increasing number of websites were 
submitted for registration. The division is faced with the issues of best edition and 


how to register updates to these dynamic works. 


The Special Assistant served on the Electronics Resources Project, a 
cooperative effort of the Copyright Office and the Library. The division’s particular 
interest in this project centers about the question of best edition for works in 


electronic formats, including online works. 


SIGNIFICANT PRACTICE CHANGES 


The division issues a revised ED-22A Use of the Telephone in Examining 
Division Work which substantially liberalized the use of the telephone in lieu of 
written correspondence. A major change authorizes staff to change the name of an 
author, the name of the copyright claimant or a transfer statement upon receipt of a 


FAX or e-mail communication to confirm the telephone conversation. 


The division authorized a change in the handling of claims in screen displays. 
While the Office still encourages a single registration for a computer program and its 
related screen displays, we will now register these elements separately if the applicant 
submits separate claims that are otherwise clearable. Our position remains, however, 
that registration for a computer program extends to any related copyrightable screens 


whether or not the application refers specifically to screens. 


In coordination with MBRS, the Motion Picture Team of the Performing Arts 
Section expanded the number of television shows for which the Office will accept 
identifying material rather than an actual copy. The applicant submits descriptive 
material for those episodes of daily shows that the Library does not want to accession. 
For the episodes that the Library does want, typically the first and last months of a 


season, the applicant sends copies in a format requested by the Library. 


The division worked with the General Counsel’s Office to amend the "best 
edition" statement for motion pictures. After publication of a Notice of Proposed 
Rulemaking, a regulation was drafted by the General Counsel, in coordination with 
MBRS, that eliminates the "most widely distributed gauge" criteria for motion picture 


deposits and adds new video formats to the prioritized list of deposit preferences. 


A 1994 TRIM practice permitted applicants to send identifying material for 
‘published and unpublished fabric and wallpaper. The VA Section expanded that 
practice to include floor coverings in an effort to discourage the submission of large — 
bulky deposits. We believe this provision will dramatically reduce the cost of 
processing of these claims for the applicants and for the Office and will, at the same 


time, provide an adequate deposit for the record and litigation purposes. 


The VA Section authorized a greater flexibility to examiners in deciding when 
to accept one copy rather than two of the best edition copies of published prints or 
posters. They also expanded the existing TRIM practice to permit the deposit of 


identifying material for published prints or posters not wanted by the Library. 
NOTEWORTHY CASES 
COLOR MUSIC: The applicant appealed our refusal to register a claim in 


music. The group of works, submitted as an unpublished collection, consisted of 


colors and shapes superimposed on music score sheets. The application presented a 


claim in artwork and music. We rejected the claim in the music in all but one work 
because no specific musical expression was fixed in the score. We stated the 
principle that in indeterminate works, where various parameters of the music are only 
imprecisely indicated, they must retain a minimal core of fixed musical expression to 
be copyrightable as music. We believed that these works established only general 
parameters for the music and fixed few or none of the actual or approximate sound 
progressions. Thus, each work as performed might be completely different from the 


work as fixed in the score and from other performances by different persons. 


On appeal, the applicant argued that his works had been recognized and 
performed as musical works. He maintained that it was his intention to express 
"musical ideas" through color and that "the ideas of fixed expression relates to the 
significant emotions associated with color." He stated that the color scores were 
“_..the expression of a ’passage of time,’ a ’progression’ from somewhere to 


elsewhere based on elaborate, complex structures." 


We stood by our initial position in this case. We determined that the only 
copyrightable expression fixed in the copies deposited for registration was artwork 
and, in some cases, text. This expression alone represented the work subject to 
copyright protection and formed the basis for any registration. The fact that the 


artwork and text embodied ideas and procedures that may inspire the creation of a 
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musical work through a performance did not transform the artwork and text into 


copyrightable musical expression. 


We did not dispute the fact that his works had been recognized and performed 
as musical works. The issue presented by his works was not whether they were 
considered musical works capable of being performed, but whether there was any 


copyrightable musical expression fixed in these scores. 


IT’S A WONDERFUL LIFE: We rejected unlimited claims in two 
unpublished screenplays for this motion picture, submitted by Republic Entertainment. 
Both screenplays contained a significant amount of material from the published motion 
picture. Republic’s appeal of our decision was based principally upon the decision in 
Shoptalk, Ltd. v. Concorde-New Horizons Corp., 897 F. Supp. 144 (S.D.N.Y. 
1995). This court failed to find that a screenplay was published by its inclusion in a 


published motion picture. 


In response to Republic’s appeal, we continued to stand by our decision. On 
the issue of whether publication of a motion picture publishes the underlying 
screenplay, we take the position that the Shoptalk case is not controlling. Rather, to 
the extent the court declined to find that publication of the motion picture published 
the underlying screenplay, we believe the decision is erroneous and not in line with 


prior case law and the Copyright Office policy. 
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In our letter, we pointed out that a more recent court directly supported the 
Office’s position in a similar situation involving the film McLINTOCK! Maljack 
Productions, Inc. v. UAV Corp. and Mary Beth Peters, Register of Copyrights, 964 
F. Supp. 1416 (C.D.Cal.1997). It stated that the Office had properly refused to 
register an unlimited claim in a screenplay as unpublished after it had been included 


in a published motion picture. It specifically disagreed with the Shoptalk decision. 


SLOW PEEPERS: The work involved is a recording of frog vocalizations. 
A ten-minute segment from a field recording was used as the basis for this recording. 
Sounds from the ten-minute segment were repeated five times, each time an octave 
lower in pitch. The author cross-faded and blended each stage into the next and 
arranged them in gradually lengthening durations using less and less of the content of 
the first ten-minute segment. The author filed a claim in “music, arrangement, and 


sound recording.” 


The examiner rejected the claim in music and arrangement for lack of 
sufficient original, creative musical authorship, but offered to register the sound- 
recording claim. The applicant submitted an amended application as requested, but 


also appealed our decision. 


The author argued that this work used a minimal amount of creative musical 
expression in expressing the sounds at six different pitches, fixing the movements at 
calculated durations, and performing smooth cross-fades of the pitches between each 


movement. 


In responding to his appeal, we again rejected a claim in “music and 
arrangement” based on the following argument: The octave lowering results in only 
six different pitch levels, and they are predetermined by the idea itself of octave 
repetitions. The cross-fading of sounds between stages is a standard recording studio 
procedure and does not represent musical authorship. In the lengthening of the 
segments, decisions had to be made as to how much of one segment, recorded at half 
speed, would be used in each succeeding one. The expression these decisions 


represent, however, is more clearly sound recording authorship. 


MAPS: The Sanborn Map Company (which is now EDR-Sanborn) is a very 
old historical map producer in Connecticut, famous for its detailed city maps 
associated with fire-insurance uses from at least the mid-19th century. These maps 
are typically quite large (table-top size), full of valuable historical detail about local 


communities, and often bound into large volumes or atlases. 
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Since acquiring the Sanborn Map Company, EDR has worked closely with the 
Office in registering these valuable maps. Representatives of the company met with 
our staff to work out appropriate special relief deposits for a group of approximately 
1,000 atlases published between 1970 and 1996 for which no physical copies other 
than digital copies remain in Sanborn’s possession other than a digital copy of each. 
For each of these atlases, the Examining Division agreed to accept as deposit under 
special relief a copy of the title page, including the copyright notice, and a sample 


map reproduced from the atlas. 


MASK WORKS, Special Relief: In June, we received a special relief 


request for a mask work deposit. The applicant stated that their production processes 
no longer produce visually perceptible representations of each layer of the mask work, 
as required by our regulations. They proposed the deposit of a color die photograph 


instead. 


We requested information about the extent to which lower layers of the mask 
work would be revealed in a photograph. Their detailed reply included a composite 
plot and a photograph of a mask work for comparison purposes, and the photograph 
appeared to be at least as revealing as the composite plot. This persuaded us to grant 
on-going special relief for works produced this way. We asked that they submit a 


copy of our letter with future such submissions. 
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MASK WORKS, rejections for works not fixed in a semiconductor chip 
product: In May we refused registration for 3 mask works. The remitter requested 
special relief, stating that semiconductor chip products were not available because the 
works constitute test circuits that are destroyed during the later stages of 


manufacturing the wafer. 


We rejected on the unusual ground that the works were not fixed in a 
semiconductor chip product as required by the SCPA. The statute defines "fixed" as 
"sufficiently permanent or stationary to permit the mask work to be perceived or 
reproduced from the product for a period of more than transitory duration." The 
dictionary defines "transitory" as "temporary," which is what these mask works are, 


so we refused registration. 


Technical drawings for the original set designs for the 1957 and 1964 
versions of the Broadway musicals "Westside Story" and "Hello Dolly" by famous 
set designer Rosario Sinisi: The subject matter was more significant in interest than 
the registration concerns raised by these two claims. We were dealing with the 
assignee who had received copyright ownership from the deceased artist/set designer. 
At issue were registrations for both the original and a revised version of each work 
(all by Sinisi), but unfortunately the only available deposits were of the revised 
drawings. After being informed that the revised versions contained at least 90% of 


the original versions, and that the 10% changes clearly represented copyrightable new 
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authorship, we granted special relief for the original versions, and registered each pair 


of claims (original and revised) using one original version deposit each. 


BOARD OF APPEALS 

PENDULUM: We received four applications involving a motion picture 
published in 1969: (1) Form RE with an Addendum for an unpublished untitled office 
memo describing a story summary for the motion picture; (2) Form RE with an 
Addendum for the final shooting script; (3) Form CA to change the name of the 
author of the motion picture given on the basic registration from the motion picture 
company to the script writer, Stanley Niss; and (4) Form RE for the motion picture 
listing a personal renewal claimant, claiming as child of the deceased author of the 


script, based upon the changed authorship given on the submitted Form CA. 


On first appeal to our previous rejection of the applications, we offered a 
registration for the unpublished story summary as a literary work. We refused 
registration for the screenplay based upon our long standing practice that publication 
of a motion picture publishes the screenplay incorporated in it and concluded that "in 
the absence of documentation” registrations would not be appropriate to change the 


author on the basic registration or to renew a claim with a personal renewal claimant. 


16 


On second appeal, the Appeals Board reviewed the applicant’s legal 
memorandum and supporting documentation, particularly a contract between Stanley 
Niss and Columbia Pictures. The Board reached the conclusion that an uncertainty 
exists over the renewal ownership of the motion picture. Under the circumstances, 
and in accordance with our practices to register adverse or conflicting claims to 
copyright. we registered the supplementary registration and the renewal claim. We 
registered a Claim in the unpublished story summary, and offered a claim on Form 
PA for registration of those elements of the shooting script that were not included in 


the published motion picture. Mr. Niss declined to make that registration. 


WRAPPED REICHSTAG, BERLIN, 1971-1995: The Office received an 
application for a three-dimensional sculptural work, the German Reichstag building 
wrapped in fabric by Christo Javacheff and Jeanne-Claude Christo-Javacheff. The 
examiner rejected the claim because the work did not display sufficient copyrightable' 
sculptural authorship, stating that "since the wrapping follows the lines and contours 
of the underlying edifice, the work cannot be deemed to present original three 
dimensional authorship." On first appeal, the applicant challenged the Register’s 
authority to determine the originality in a work and wrote that the Office exceeded its 
discretion by refusing to register the work for lack of originality. Citing 17 U.S.C., 
section 410 and case law, the Office responded stating the Register’s authority to 
make determinations about copyrightability and to refuse registration where 


appropriate. 
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On second appeal the applicant argued that the work expressed sufficient 
original creative authorship to support a copyright registration and he addressed the 
recognized art of "wrapping," and the effort by the authors that transformed the 
building from an architectural structure into sculpture. The Office responded citing 
concurrence with the low threshold of copyrightability confirmed by the Supreme 
Court in Feist Publications v. Rural Telephone Service Co., 499 U.S. 340 (1991), but 
stating that this work does not embody original authorship sufficient to rise above a 


de minimis level. In addition, the Office addressed the art of "wrapping" as a 





technique or method that is not protectible and again cited Feist in rejecting the 


"sweat of the brow" doctrine. 


